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Introduction:

Modern history of Sudan has witnessed forms oferioé of varying degrees in
volume and nature — especially in the post indepeoe era. However, the
violence that followed the coup d’etat of June 3089 has surpassed all
previous forms in terms of cruelty, excesses amdyistematic nature. From day
one of assuming power, coup leaders suspendedahstiition and (military)
Constitutional Decrees were put in place therebé ihstitutions of democratic
rule were dissolved and replaced by a military gumh addition to dissolving
political parties, trade unions, associations aaesies, preventing courts from
hearing any suits filed against any of these dexssand forming special courts
and specifying their procedurgsFollowing that, a series of laws and practices
ensued, targeting the suppression of rivals, sibgnall, imposing a one sided
view and harassing the political opposition, tracheon leaders, civil society
activists and even ordinary citizens. In additiarmnditions of historical
marginalization suffered by millions of people b&lhing to different ethnicities
were only to worsen, as the regime opted for armeppression of their
mobility — particularly in the south, west, eastiaouth eastern regions of the
country.

As a result, methodical operations of killing, hogt down, dismissals,
administrative detention, solitary jailing, enfodcéisappearance and depriving
people of means of livelihood abounded. Other foohwiolation of public
liberties and basic rights and gross violationtheflnternational Human Rights
Law and the International Humanitarian Law wereesgding as well. Chief
among these was methodic torture, physically amatsgly, which not rarely
lead to death. Much of this torture was practicedumknown locations that
people came to call "Ghost Houses" wherein vicivase subjected to different
forms of abuse and inhuman treatment, degrading deqtiving them of
dignity, without being brought before a court oeewhaving specified charges
brought against theffi.
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Instead of achieving their expected results anase of the regime's incorrect
calculations, opposition to the regime was broadefrem within the country
and aboard, political polarization and social fregtation was aggravated, civil
war in the south, south east and Nuba mountainanbediercer and even
extended to the east and Darfur in the west, intiaddto a state of public
discontent among the widest strata in the centdeNalotic north — a matter that
posed a threat to the unity of the homeland itetf safety of its territories.
Finally, on 9.1.2005, with a push from the stated partners of the IGAD, The
Government concluded a Comprehensive Peace Agréei@@A) with the
SPLM/SPLA. The Agreement stipulates for a transgioperiod of six and a
half years, within which democratic elections ardé held (after the first three
and half years) and, by the end of this transiliggeiod a referendum (for
southerners) is to be held on self determinatiom.b@sis of this, the interim
constitution of 2005 was issued. Despite criticraimsed on the shortcomings of
these two important documents, and their beingtellain exclusion of the
participation of most other political forces, alirpes and organizations have
initially given them their blessing, in the hopeathhe two would, if sufficient
political will was availed, pave a smooth path tosgaComprehensive Peace
and Democratic Transformation.

However, and despite of the flourishing of hopes things were on their way
to positive change, the Interim Constitution rereditransitional only on
paper, without reflecting any of such hopednsition on the ground! More
than a year and a half has passed since its issuamtout a serious move
from the state to settle that heavy legacy, byrmiiog legislation, changing
policies or addressing injustices. On the contrémg, state has marched on,
pushing further its repression patterns of the ,pagh torture at the heart
thereof, especially in Darfur. It carried on thengain the field of freedoms of
the press, conscience, expression, organizatiod, te@ right to protection
against cruel, inhumane or degrading to human tigreatment; relying in this
on the National Security Service, the National Si&gclorces Act of 1999 and
some other criminal legislation of relevance.

Therefore, and since the basic hypothesis of thisep is that the desired
Democratic Transformation is impossible to be madbout clearance of that
heavy legacy, and such clearance, in turn, carb@aealized without meeting
the requirements of criminal justice which is colesed the most significant
tool of healing the hurt resultant of that legawg will attempt, in light of the
huge volume of injustices still awaiting remedy litait available options for
achieving this goal to three options (to which welld not find a fourth other

2007‘,;4‘;.75/‘ — stlo el sued ;gjﬁﬂ/ Jaellf QL&?:; L)Luu}//d’;a.ﬁa PErif éu'/.?M M ‘r”Jb/
Respect, Sudanese Journal for Human Rights’ Cultur@and Issues of Cultural Diversity, 5th Issue, July@ctober 2007

s
L

™ www sudan-forall org
L] i 2




than to continue ignoring these grievances or simggpem under the carpet of
the old futile slogan: "Let's grant pardon to amttshe past" — a matter which,
should the regime opt for, would not be acceptedvisyims and therefore
makes it impossible to surpass the current sitnaticsocial tension or to cross
over to where we can look out for the dawning of fhost-transition era).
These options are as follows:

1. litigation before Sudanese courts, which requireshaval of all the
hindrances the Government placed to prevent holdisgmembers and
employees, especially the staff of the Governmesgsurity services,
accountable for their acts; or

2. resorting to international criminal judicial systemn option that our
experience as lawyers shows it does not represpnbaty for most victims
unless forced to, and only after exhausting aléotiptions of seeking justice in
the homeland; or

3. using transitional justice, as a modern mechanisat tnay lead to
eliminating tension and remedying injustices ifeakseriously, by disclosing
the truth, apologizing, doing justice by compemnsatrictims and then effecting
reciprocal healing in the same order and sequence.

The paper will tackle all problems associated valtihthese options and then
concludes with practical recommendations on a ntetfariminal justice that
will do justice to victims and all those seekinglay when the state and its
officials responsible for these violations will derought before justice.
Otherwise, theransitional period will mean nothing more than a miserable
transition to the worse!

First Option: Litigation before Sudanese Courts

1. The Criminal Act & The Criminal Procedures Act (1991):

a.  Theoretically, torture is considered an act that @iminal Act of 1991
incriminates and punishes for. It is also prohtbifgursuant to the Criminal
Procedures Act of 1991. Article 89 of the Crimiat (1991) states that each
public official who violates what the law ordersterms of conduct he must
follow, with the intent of causing harm to any pers is subject to
imprisonment of a period not exceeding two yearfina or both penalties.
What the law orders in this regard is stated inichet4.D of the Criminal
Procedures Act of 1991 which prohibits attack oa #oul of the accused,
including of course torturing him. By analogy, ibuwd be more appropriate,
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with even greater reason, to prohibit, incriminated penalize torturing a
suspect/detainee who has not yet had charges draggimst him.

b. Even if Article 89 referred to was not there, Alei®0 of the Criminal

Act (1991) incriminates and punishes for each astied out by a public

official who the law authorizes to refer individsatio courts, arrest them or
keep them in custody; if he abuses such authontth imprisonment of a

period not exceeding three year as well as progitin a fine.

2. The National Security Act 1999 and its Regulatits:

This Act also prohibits, in a particular mannertuee of a detainee. Article 47
of the act incriminates and holds punishable anff shember of the security
service who abuses the exercising of the powersigetd with him pursuant to
the provisions of this Act, with the intent of cag harm to others by
imprisonment of ten years, a fine, or both pensltieArticle 9.1 of the
Regulations of this Act stipulates the rights ofagieees, including that they are
to "be treated in a manner that preserves the tgighihuman beings and that
they may not be harmed bodily or spiritually.”

3. Hindrances to Application on Persons Who Have Atority:

a. Despite all the forgoing, these laws, and the Nwti&ecurity Act (1999)
in particular, also include other provisions whiexplicitly hinder their
application onto members of the security servidesTs what the International
Committee of Investigation into the incidents ofrfdahas particularly notet
Article 31 of the National Security Act 1999 allovesstaff member of the
service to arrest, search, detain and interrogatearson. Article 9 authorizes
this staff member to seize property of the detairfdicle 31, additionally,
allows staff a period of three days to inform tle¢aithed person of the causes of
such detention. It also authorizes the Directothefservice to extend the said
period to three months and to renew it, with therapal of the Prosecutor
General, for another three months. The Securitgfcmay also request the
National Security Council to renew the same fotifar three months. Although
a detainee is theoretically entitled to appeal slextisions before the courts, yet
there are no guarantees for his enlisting of aasist of a lawyer. In addition,
his right to contact with family is practically ded pursuant to Article 32.2
that includes a phrase which empties this rightasftent, by stipulating that a
detainee may exercise such right only where thisesd not prejudice
interrogation and investigation into the case”.
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b.  Although the Criminal Procedures Act (1991) inclsiden general,
provisions that prevent litigation against perswith authority in an effective
manner; the National Security Act (1999) hindershslitigation, in particular.
Article 33 states that 'No civil or criminal proagds may be taken against a
staff member or informant in relation to any adated to member's official
business unless per the approval of the DirectousTif we consider that the
Director is not legally bound to approve unless thegbject of such
accountability is not related to official businefise provision actually grants
iImmunity to members of the service and informardBaborating with them
against binding them to give any information abauny alleged torture; let
alone holding them accountable for it as 'deferglanthe Director will
definitely not agree if the matter is related tffictal business'. This is an
overly elastic form of words which allows him toagd it as he wishes. Even if
the Director does approve, the accused staff memiiderthen be brought
before a special court within the security senitself, i.e. a secret court, in
violation of the provisions of Article 41.1 of tHeternational Convention on
Civil and Political Rights which stipulate the hwld of a public trial as one of
the internationally approved standards for a feail.t This article, in fact,
enables a staff member, based on this immunityottoire any person to the
extent of killing him - a matter which broadens ttege of impunity; in
contradiction to international standards, too. €fae, and since the approval
of the Director is subject only to his own disooeti is he expected to grant
approval against those who work under his orderd anplement his
instructions, Let alone if the matter is againsh im person or those of the same
rank?! The service used to brag about a case omtwarein some staff were
tried and penalized. What value does this havennoeean of injustices,
grievances and complaints that amount to thousaiti&? most significant
qguestion yet is how such authority, in principle,placed in the hand of the
Director of the service to render him the oppogiagty and the referee at the
same time?

C. To make things worse, two temporary Presidentialr®es were issued
by the President of the Republic on 10.4.2005 céffg two vital amendments
to the Criminal Procedures Act (1991) and the ReEsphArmed Forces Act
(1986). Both amendments targeted the grantinghofunity to members of the
police and armed forces against any criminal ligbifor committing even
premeditated murder (forget about torture againatrmed civilians) and hence
impunity, so that the matter will not exceed theesinold of compensation or
payment of blood money! Even the burden of comp@mnsar blood money
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will be shouldered, not by the perpetrators, bat $kate; pursuant to Article
73.3 of the first amendment and 79.a.3 of the s#.cbhe fact that both decrees
failed to pass at the National Assembly is no cdaseelebration, judging by
what they provided in terms of immunity and oppaoity for impunity in a
number of cases, during the period they were ioefday virtue of the force of
the two Temporary Presidential Decrees. In additiamd judging by their
general orientation, there is no guarantee thamadas legislation will not be
issued in the future.

d. On the other hand, there is the issue of “presonpti.e. lapse of time
guashing a complaint (statutory limitation), whistconsidered one of the most
significant hindrances of criminal justice. Althduthis was not in place in the
country prior to 1991, Article 38.1 of the CriminBrocedures Act (1991)
stated, for the first time, that a criminal suitlwila'zeer (castigation) penalty is
quashed if there is a lapse of time of ten yeans fthe date a crime, punishable
with the death penalty or imprisonment of ten orengears, is committed. The
provisions of Article 38 are in force retroactivelyased on the rule of opting
for the legislation deemed best for the interedtshe accused. The same
provisions apply for the National Security Act (B9@lthough it is void of any
provision of prescription, because Article 3 of tGeminal Procedures Act
(1991) states that its provisions shall apply imes stated for in the Criminal
Act and any otherlegislation. This means that the lapse of ten s/edter
alleged acts of torture were committed automatogillashes any criminal suit
arising thereof by virtue of statutory limitatiom addition, lapse of time
guashes, as well, any civil compensation suit rrgidrom the said acts, as
Article 159 of the Civil Dealings Act (1984) stiaikes against hearing of such
cases after the lapse of five years from the dateshich the harmed party
learned of the matter or fifteen years from theedat which the harmful act
took place.

4. Legal Position Under Sudan Constitution (1998):

a. After nine years of the 1989 coup, the Sudan Chuigin of 1998 was
issued. Article 30 of that Constitution stated thein is free and shall not be
arrested or detained unless per legislation whighilates declaration of charge
and time limit: facilitating release and respectdifnity in treatment. The
Constitution also laid the foundation for estahingmt of Constitutional Court.
Article 34 of that Constitution authorized the s@idurt to exercise its powers
in good faith, in repealing any legislation or araehich contradicts with the
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Constitution, and to reinstate rights to harmedypar compensate him for
damages.

b. The Constitutional Court Act 1998 was issued tmes year. Article 11.b of
that Act authorized the Court to hear suits filgchlarmed parties in protection
of their liberties, privacy or constitutional rightin contestation of legislation.
Article 105.b authorized the Court also to hear dedide on suits filed by
harmed parties, in protection of these liberties/gey and rights.

c. The following year, the National Security Act (1999as issued including
the articles referred to: Article 47 of the Act afddicle 9.1 of its Regulations.
It was apparent, therefore, that there was no rimotontest the fact that the Act
and its Regulations contradicted the provisions Asticle 30 of that
Constitution.

d. As to contestation before the Constitutional Coarprotect a constitutional
liberty or right against violation, the most sesaaf which is committed by the
security services, as in the case of torture, sochestation primarily required
exhausting all means of litigation - a matter whitbtated that contest was to
be filed against the highest stage of such litayaf{pursuant to the provisions of
Article 11.f of the previous Constitutional Courcth Legislators, however,
repealed the Article in the last days of that Ceud matter that can only be
interpreted as the so-called “legislative violatiowhich legally hindered the
Constitutional Court from intervening to protecbdrties and rights when
violated, or actually provided legitimacy for sueitolation through effecting
judicial procedures - which is not an option unlyke be undertaken.

e. Even in cases which permit administrative contestabf the security
service's decisions and procedures, this requiesusting means of grievances
set out in the Regulations, then waiting for thegage of thirty days without a
response to the complaint, then filing grievancéhiw sixty days of that date.
If they are not filed for one reason or anotherrevf such cause was not
constitutional or legal as much as pertaining ® ¢buntry's political situation
whose logical significations are quite clear judgby the way things go by in
every day life; any attempt at further challengallshe ruled out on a purely
technical legal basis, blocked by the rules of qgnipson, i.e. the statutory
limitation period quashing such stfitWe are, therefore, faced with a classic
case of a possible contradiction between justisea(figh value) and law (as
technical arrangement not necessarily fair). Pexhias is the same issue which
William Temple, Archbishop of Canterbury meant wheddressing judges in
the UK: "l cannot claim that | know much about fley but | am, primarily,
concerned with justice®
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5. Legal Position Under Sudan Interim Constitution(2005):

a. Article 151.3 of the Constitution renders the whofe¢he National Security
Act of 1999 an unconstitutional legislative texy; éxplicitly stating that the
service's mission is to be limited to gathering amalyzing information and
advising authorities concerned. Nevertheless,eéhace still continues with the
same practices of the past — undeterred by thecoastitutional arrangement.
Perhaps this is what made Ms Louis Arbour, the UNhHCommissioner for
Human Rights, express her concern, during a pre@steience on 5.5.2006 at
the end of a visit to Sudan, with the “securityvsss's gross violations of
human rights, including summary arrests and tortur@cations belonging to
the security agency". She goes on to demand thadtvice be re-arranged and
reformed promptly as it does not comply with théermnational standards of
human rights having regard to the failure to trficwls, the vast immunity
granted to them and the powers granted to the cgerwirhich should be
exercised by a civil authority. She also went onsty that the state of
emergency should be reviewed to meet aspiratiortsunfan rights, and that
there is a need for a complete change in the systemtional security in the
country®

b. The 2005 Constitution grants the new ConstitutioGalirt the power to
examine any violation of liberties or rights, whethcommitted by the
legislative, executive or the judiciary, pursuamtat series of articles (without
prejudice to the provisions of Article 211 pertagito the powers of the
President of the Republic in an emergency situatieumch as Article 48
(prohibiting violation of liberties and rights), #ele 35 (guaranteeing right to
litigation) and Article 122.1 (establishing the Gtitutional Court a guardian of
the Constitution). Nevertheless, the Constitutidbailirt Act of 2005 came with
a provision (Article 15.D) that makes an excepttondecisions, judgments,
procedures and orders issued by courts from beegewed by the
constitutional court. This recalls the repeal ofidle 11.f of the previous act — a
matter which confirms the intent of the legislatoruse “legislative violation”
to hinder the Constitutional Court from protectihigerties and rights when
violated through judicial procedures, or providgitienacy to such violation.

c. In another context, Article 21 of the Interim Catgton directs the state to
initiate a comprehensive process of national reidation and healing of
wounds in order to achieve harmony and peacefukistesmce amongst all
Sudanese. Despite the fact that this vague provisaone within directive but
non-binding Articles, it clearly goes in line withe general tendency of the
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drive to dissolve the heavy legacy during the titeorgal period — in terms of
reforming legislation, changing policies and addimg injustices. This is in
absolute contradiction with the National Securigngce continuing to perform
the same role it played during the period preceding CPA and the
Constitution.

Option 2: International Criminal Cognizance:

1. International law and International Criminal Com petence:

a. Article 1 of the Convention Against Torture adoptby the General
Assembly of the UN as per Resolution No. 39.46 0rl2.1984 and which
came into force on 26.6.1987, defines torture gsaahby which severe pain or
suffering, whether physical or mental, is intenéithy inflicted on a person for
such purposes as obtaining from him or a third ypamformation or a
confession, punishing him for an act he or a tipadty has committed or is
suspected of having committed, or intimidating oercing him or a third party,
or for any reason based on discrimination of anydkiwhen such pain or
suffering is inflicted by or at the instigation afr with the consent or
acquiescence of a public official or other persoam official capacity. It does
not include pain or suffering arising only fromharent in or incidental to
lawful sanctions.

b. This Convention came in a context of a series mkrnational
conventions that prohibit torture: e.g. the UniatrBeclaration of Human
Rights which, over time, obtained the force of insgional common law, and
the Convention on the Prevention and PunishmetiteoCrime of Genocide of
1994, Article 2 of which defines genocide as demion of acts with the intent
to destroy, in whole or in part, a national, ethnacial or religious groups, such
as: causing serious bodily or mental harm to membgthe group; deliberately
inflicting on the group conditions of life calcuéat to bring about its physical
destruction in whole or in part; imposing measurgsnded to prevent births
within the group; forcibly transferring children tife group of another group.
Article 3 of the convention incriminates such aatsd Article 4 states that
perpetrators of such acts are to be penalized, véndkey are. Article 5 binds
state parties to include provisions stating theseafiies in their national
legislation. Article 6 stipulates that perpetratorgst be tried before competent
national or international courts. In addition, #heare the four Geneva
Conventions on the International Human Rights (39A@ticle 3, a provision
common to them all, prohibits torture, cruel treattnand infringement of
personal dignity, especially degrading treatmeher€ are also the Convention
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on the Abolition of Slavery, the Slave Trade andtitntions and Practices
Similar to Slavery, Article 7 of which prohibitsrtare. Article 10 of the same
requires humane treatment and respect for dighiéyl person deprived of their
freedom. Article 9 stipulates that such deprivatisnnot to be summarily
conducted, that information must be provided on hasons for any such
deprivation, and that those detained on groundputdlic security must be
granted the right to refer to a court for a decisim the legitimacy of any such
detention and to obtain compensation in the casangf violation. In its
comments on Article 9, Para 4, the Committee on &uRights stated that the
guarantees preventing violations of internatioaal bre the provisions which
prevent solitary confinement and which grant detasmthe right of access to
physicians, lawyers and family members. The Conemitilso emphasized the
importance of provisions requiring that those da@sre detained in locations
known to the public, and that their names and lonaif detention are recorded
appropriately. There is also the International Gorion for the Protection of
All Persons from Enforced Disappearance, Articlef which considers each
act of enforced disappearance a crime against huingaity and a violation of
rules of international law which guarantee, in dipalar manner, the right that
humans are not subjected to torture, inhuman agchdang treatment.

C. There are several principles in place, governira tf those accused of
committing international crimes. The conventionakthod relies on the
principle of territory, when a crime is committed the territories of the state
conducting the trial, or the principle of natiomgliwhen the crime is committed
abroad but the one accused of committing it is tonal of such state. In
addition, competence to conduct trial is based loa principle of passive
personality when the victim is a national of thatet conducting trial.
Competence and jurisdiction to trial is grantedatoy state, irrespective of
presence of any of these three principles, on basighe principle of
universality whereby international crimes are degirr@mes against the whole
international community and violation of values rtaamongst its membérs.
In this context, the judgment by the House of Lotts highest British judicial
authority, on the case against former Chilean tbctaAugusto Pinochet, has
added yet another dimension to the internationah&hitarian Law and opened
a door to what came to be known as universal jigtigesh of or international
criminal competence - i.e. the right of nationalids in any country to try
violators of international humanitarian law in theountry or any other
co8untry they flee to, irrespective of their naabty or post assumed: be they
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former heads of state, or members of security sesyiarmed forces or the
executive®

While rights of victims are faced with principlegrnoduced by Article 38 of the
Sudan Criminal Procedures Act regarding lapsenoé tjuashing suits, modern
trends in legislation worldwide dictate that crinaggminst humanity and human
rights, such as torture, are not subject to unrgyiby lapse of time for any
reason. The UN General Assembly has passed, orl268 the convention on
the Non applicability of statutory limitations toaNMCrimes and Crimes Against
Humanity, Article 1 of which states that no statytbmitation shall apply to
against direct perpetrators, instigators or thobe wrder them committed, be
they leaders or heads. This fact, in itself, opgoars, in case they are shut in
relation to national legislation and judiciary digeprinciple of lapse of time,
for the option of resorting to universal jurisdat, whether in courts of states
whose legislation provides for such, or beforeititernational Criminal Court
(ICC).

2. International Criminal Court (ICC):

a. The practice in the past was to bring perpetratbrsar crimes and crimes
against humanity, in the aftermath of tragic inaitde before ad hoc tribunals
specially formed for the purpose, such as the Nboezghand Tokyo tribunals,
after World War Il, or the tribunals of former Yugjavia and Arusha, still
carrying on since the first part of the 1990s.

b. However, and under pressures from internationals cptotesting the
aggravation of violations, the UN diplomatic comflece (15 June — 17 July
1998) adopted the Rome statute of 1998 to estathlshCC, which came into
action on 1.7.2002 as a permanent court with coemgeton trying four crimes
classified as the most dangerous crimes of inteEmmat concern. “some
scholars of international law attribute limitingetbompetence of the ICC to this
apparently few number of crimes to difference bemnvetwo types of
international crimes: those arising of internationastomary law and those
pertaining to international conventior(&”.

Bassiouni is of the opinion that these four crinree those threatening
humanity peace and security and alarm human carsgieompared to other
crimes (plane hijacking, holding of hostages, dmadficking and illegitimate
use of mail) which do not command the same degreat®ntion of
international communit{® These four crimes are: aggression, war crimes,
genocide and crimes against humanity of which terts part.
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c. The Rome statute defines this act as, the intealttiofliction of severe pain
or suffering, whether physical or mental, upon espe in the custody or under
the control of the accused; except that torturd sledinclude pain or suffering
arising only from, inherent in or incidental toyfal sanctions. It is a parent
that the Rome Statute relies, in such definitiantlee same that is established
in previous international documents. Article 1 dfketConvention Against
Torture (1984), previously mentioned.

d. The Rome Statute includes, inter alia, that crimaountability for any
crime which falls under the ICC jurisdiction is arponal responsibility and that
the accused is subject to penalty in relation tleevely in his personal capacity
and that crimes under ICC jurisdiction are not sabjo lapse of time quashing
suits.

e. Sudan has signed, though not ratified, the Rontatstaon 8.9.2000, during
the UN celebration of the Third Millennium.

3. Sudan and International Criminal Law:

a. Sudan's heritage of legislation and judiciary hagnbdeveloping all
through the past century in line with the Englison@non Law. Within this
context, and contrary to practice in other cousfregpplication of the English
judiciary does not automatically respond to whatdbki the state in terms of
international conventions. Therefore, internatioagteements or conventions
the UK becomes party thereto are still not includedhe national legislation
unless the Parliament codifies them. Lord Dennixgy@&sses that: 'Treaties and
declarations do not become part of our law ungélytare made'. In a precedence
in 1976, an English court of law did not respon@teequest, established in the
suit on base of the provisions of Article 8 of tBaropean Convention on
Human Rights (the right to family life), because tharliament has not made it
into a law, Consequently, the English migrationdigion was applied. In the
aforementioned case of Pinochet, the House of Leta@ted that the obligations
established by the Convention Against Torture @UliK were included in the
Kingdoms legislation, pursuant to Article 138 ofeti€riminal Justice Act
(1988) which came into force on 29.9.1988, wherebyhew crime was
established in the Kingdom's legislation, in compte with the Convention
whereby torture became, irrespective of the countrgre in it was committed,
a crime, subject to trial in the Kingddh?.

b. However, the degree to which our courts comply wilie automatic
application of the provisions of human rights cami@ns is still
controversial*? In a precedence (Abdul Rahman Abdullah Nugdallad a
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Others Vs. the Public Security Agency, (1998) inchithe contesters primarily
requested the application of some human rights exatnons; the constitutional
circuit of the supreme Court opted for the pringipdf inclusion in the
constitution and legislation of obligations resnttaf international conventions
on protection of liberties and civil rights as axddion for their application by
the courts. "The Circuit therefore issued a judginteat ' the application of
these provisions is to be carried out through maklegislation; in this case the
criminal procedures Act and the National securitgt And its Regulations,
(Sudan Law Journal, Review judgments and judgmemtSonstitutional Cases
— 1995-1998, p. 157). In Ibrahim vs. Tunisian Ads): illustrates a differing
view as to the extent to of 1929 and the Hagueoeobtof 1955, which Sudan
ratified in 1974 and 1986, respectively. The coadopted a view that
convention, once concluded and come into force,banding on all parties.
Therefore, the Warsaw convention and the Hagueo&ubttogether with all
international convention Sudan ratifies, becomé pamternal legislation and
are binding on judges who implement them on thein cand give them
preference over internal legislation preceding th@mcase of contradiction
(Sudan Law Journal, 1987, p. 305).

c. Although the Sudan has signed the Convention Agalmsture on
24.6.1986, it has not yet ratified it. It shouldibehe interest of the country that
the cause behind such failure is merely legislatstmmbling! Any other
interpretation would not be fathomable in light thfe state's signing, on
8.9.2000 on the Rome statute, the basic law of@i@&whose pivotal intent is
to eliminate impunity for perpetrators of crimes @sise of concern for the
whole international community — including the criroetorture. Arguing that
Sudan has not ratified the Rome Statute, albemissible, is out weighed by
the fact that Sudan is party to other internationahventions (e.g. the
international convention on civil and Political Rtg) not merely by signing
them but also through ratification (on 18.3.1986the ICCPR case), bearing in
mind that the convention also prohibits, in Artidlesubjecting any individual
to torture, penalty, cruel treatment or inhumaregrdding treatment, et cetera).
d. Torture is, therefore, prohibited by several deatlans and conventions
binding on Sudan, by virtue of its signing andfredition thereon. Sudan is also
bound by even those agreements it did sign buhbasatified yet: convention
against Torture (1984) and the Rome statute (1988). Sudan is bound,
pursuant to the Vienna Agreement on Internatior@iv@ntions (1969), to not
hinder their implementation. Consequently, whettier matter is looked at
from the perspective of obligation due to signimgl @aatification of convention
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or from obligation to refrain from hindering themplementation (as per the
Vienna Agreement); there is no justification forading obligation to prohibit
and combat torture. Thus, if the GOS does not pnétrfailure to ratify the
Convention Against Torture and the Rome statutenmasely legislative
stumbling, it is left with nothing other than clgadeclaring that the reason is
that it deliberately advocates (rather than com)bidure! In addition, this
spells an overt retreat from international convantt a matter which, irrational
as it is, begets on the state the curse of goinginag mainstream of
international community regarding this serious erinvhich does not only
contradict with international law/customary law lwith religion and ethics as
well!

e. Based on the forgoing and in light of agreementgofls of the
convention against Torture, the Rome Statute, thevdysal Declaration of
Human Rights and the International Convention onl@nd Political Rights in
connection with prohibition of torture and disavagithese conventions; and in
light of classification of the crime of torture as international crime against
humanity whereby the competence of interrogating| or extraditing of the
accused (if present outside domain of competent¢esatountry) was assigned
to the state wherein the accused is present; tbesmns of Article 29 (of
Rome statute) which legalizes the rights of thetypliarmed by the act of
torture to litigate against perpetrators, subjechd lapse of time, does prevalil
over the wording of Article 38 of the Sudan Crinliffxocedures Act (1991)
which specifies a period of ten years after whiatrimninal suit is quashed by
lapse of time.

Option Three: Transitional Justice Arrangements:

1. Constitutional Basis:

a. It is indisputable that the two declared objectivdsthe CPA and the
Interim constitution (2005) are the establishmdmnpeace and the achievement
of democratic transformation during the transitigreriod.

b. In line therewith, Article 21 of the constitutiotages a clear directive to
the state to initiate a comprehensive process @bma reconciliation and
healing that shall promote national harmony andceksh coexistence among
all Sudanese. Although the primary criticism forrdiag is that it comes, in
overflowing wording, among the directing, ratheanhbinding, articles; but the
presence of a necessary degree of political wiliicient to interpret it as an
urgent demand, irrespective of its position in¢bastitution, technically.
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2. International Concept and

Experience of Transitional Justice:

a. The dispensing of justice through an independediciary, in normal
circumstances, is considered an original duty of atate. But a state in
transition from a non-democratic system of goveceato a democratic one,
(whether such transition is radical or reformatamynature) is in need for
specific arrangements during the transitional mkribhe most important of
such arrangements is the healing of wounds resgufahe previous oppressive
practices with the intent of removing all obstacthat may hinder desired
transition. This arrangement is not matched byetkisting Sudanese legal and
judicial systems, with their inherited situatiorpesially in light of aggravation
of the situation of immunities, judgments of lapdetime quashing rights to
litigation and many more factors previously disadss which broadens
opportunities of impunity.

b.  Although experience accumulated by people in ti@klfin more than
forty countries up to now (in Africa, Asia, Latinnderica and even in Europe)
in relation to what came to be globally called &ifional justice; yet the
disclosure of truth, being the only way leadingniational reconciliation, is
almost the basic root in all these experiencestb@dcommon factors in all of
them. This disclosing of truth might take the fomwh confession which
perpetrators convey to their victims or statementsided by victims in public.
Regardless of form, this is conducted during pubkarings which the media
(press, radio and television) publish or broadckstddition almost of these
countries, a system of addressing of cases oftioalaor what is known as
reparation, as an integral part of the arrangemehtsansitional justice. This
system may take the form of cash compensation, igddyspsychological.
Therapy, assistance to reinstatement in work, prowiof means of livelihood
that was denied, study or suitable housing andikkke Such addressing might
target individual victims, groups or regions; witforms of positive
discrimination in development, reconstruction, ssgs and the like.

C. The state forms a mechanism or modality, pursuwaaepécial legislation,
which enjoys a necessary degree of independencargemize and supervise
these arrangements. In most cases, this takesothe d&f “the Truth and
Reconciliation commission” or “the Truth, Equity danReconciliation
Commission”, in accordance with the Paris Prin@ge993).

d. The logic behind effecting such arrangements stEom the fact that
normal litigation before criminal courts, it home& abroad, is in principle
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restricted by a set of strict rules, chief amornlgetn is the rule of proof beyond
reasonable doubt, which dictates a degree of dabéeess and non-
acceleration of procedures. Normal litigation disits to disclose a wide range
of crimes allegedly committed during the many ygaexeding the transitional
period. In addition, there are the complicatiokelly to arise of the collision
that is more than likely to happen is such typditajation between certain
procedures that are inevitable (e.g. granting pafdo some of the accused in
exchange for informing on their accomplices, aslves acting as kings
evidence) and some principles of the internatiolo®é which deems the
granting of pardon unacceptable in cases of sera@lations of human rights
and the international humanitarian Low — whichhie tJN persisting stance in
this regard. That is without prejudice to the immynof usage which
guarantees to witnesses before public hearingghitbahformation they provide
shall not be used in any suits to be filed agdimsin — as the information was
required to disclose truth, in the first place.

e. It was also the practice in such arrangementsaoisitional justice that
criminal and civil responsibility for some non —riseis crimes are discharged,
provided that perpetrators themselves disclosedafiles of crimes they
committed, present public apologies for victimsl agree to compensate them
and provide specified services for local communiliyis is meant as a farm of
accountability tat guarantees the disclosure ofldhgest number of violations
in addition to making perpetrators pay the pricgittims and society.

f. The experience of Equity and Reconciliation (IERMorocco and the
Truth and Reconciliation (TRC) of South Africa grerhaps the closest to our
situation. While the South African exercise redllte the realization of
complete severance with the Apartheid regime of phst, the Moroccan
conflict between civil. Society and the monarchg te a different pattern, in
the aftermath of which the early signs of Democratiansformation appeared
within the build of the regime itself and continuebkveloping, despite
shortcomings held by a broad sector of public @uinin the country within
context of Transitional Justice arrangements: ftbeArbitration Commission
devoted to cash compensation to the IER of redaindependence, due to
pressures from civil society, and broader powerdigolose truth in relation to
some 16861 dossiers of violation covering theqaefrom 1956 to 1999.
addressing these did not only take the form of csetliement but included
physical and psychological rehabilitation, socialntegration, settlement of
legal job, administrative, educational issues,assof seizure of property — for
individual reparation. Communal reparation took tftems of extending
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economic development to regions marginalized in plast and integrating
approaches to gender issues by catering to wonievegices'?

g. Focusing on these two experiences, the Moroccaaiticular, does not
aim at belittling the valve and significance of oforty global experiences
resulting in the establishment of “the Internatioenter for Transitional
Justice”, based in New York, due to efforts exertgdthe South African
ProfessorAlex Burin who, together with Archbishopesmond Tutu, are
considered to be the real engineers of the exeitidgat country. The totality
of these exercises culminated into upgrading tlszadirse of international
community from merely demanding facilitating accesgustice (in the 1970s
and 80s) to reinforcing principle of accountabilignd emphasis on
disallowance of impurity (since early 1990s). thegperience form a turning
point in the history of mankind and provide guidamnd inspire the innovation
of new forms to enrich if out of our nation is likgo provide its own initiative
in this regard.

h. Both Moroccan and South African experiences adoptdalic hearings
to extract truth. In South Africa, perpetrators édcvictims, in public and
confessed publicly of what they committed. Moroccactims managed to
make their voices heard at on official public fordimestablishing a national
narrative about the suffering and pains of the.Jd$Both experiences render
themselves for sharing, through close involvemdntiail society (political
parties, associations and active forces ) in aga®of transformation or, in the
Moroccan terminology, the surpassing of theears of the bullet; revenge,
relying rather on democratic means to seeking tim,t performing“duty of
memory” as per social psychology, effecting reparatiorp@yying due respect,
materially or otherwise, to victims, transferringetwhole population from
position of subjects to that of citizens of equalhts and duties, crating
structural reform that guarantees, at executiv@slative and judicial powers
levels as well as the civil service, armed forced eelations of politics and
habitation (among others) , the elimination of waywiolate human rights in
the future, and guarantees that this shall notepeated i.e. effecting true and
complete reconciliation, not with the regime (asngnavould mistakenly
understand) but with the very national historyfiist place.

I. Although the South African experience was basedburch teachings,
what makes its applications sound in environmehtslamic culture is the fact
that Islam teachings themselves are leased, inregerd, on the furtherance of
the value of pardoning sham capable. For sure,nieehanism of public
hearings (and the like) guarantees such capatwlitgyake the perpetrators (and
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their state) publicly confess to the truth, or]egtst, enables victims to narrate
what happened — in public too.

2. Impediments to Application

of Transitional Justice in Sudan:

a.  Our country is supposedly witnessing, pursuanth® €PA and the
interim constitution, a transitional period towaaddemocratic situation where
by public liberties and human rights are cateredas per international
standards, after the passage of two decades ofttemi@nt due to excess
methodic policies f oppressions most common patbérwhich is torture and
bodily abuse.

b. However, reality bears witness to the contramnaat two yeas past the
signing of the CPA and issuance of the interim tarn®n, for both CPA and
constitution lack any apparent effect, especiallyhie realm of justice — except
at the level of propaganda which does not reingatht nor does it restitute
any harm! The image does not exceed a few forraglitvith a radiant Bill of
Rights in this constitution —yet with no transitideeing witnessed. For the
legislations colliding with the constitution arallsin force and the security
service has not yet moved to assume its task totstially limited to
gathering information, analyzing it and advising thuthorities concerned. It
confines to perform its previous tasks of standjngrd to and empowering the
one party rule by all means and methods all irtsbidg of public service,
including the judiciary, civil service and regukervices, are still the way they
were staffed by persons of political loyalty, witlke continued absence of any
addressing of causes of thousands of people witdifigation who were
unfairly dismissed in name of public interest. Medrgans of the utmost effect
(the radios and televisions), expected to dissemitiee new spirit of transition,
are still a monopoly of the one-sided vision, cinggto the essential joints of
rule as in the old days. This is just the tip & tbeberg; the entire reality is in
contradiction of the spirit of both the CPA and k& rim constitution.

Conclusion and Recommendations:

1. Conclusion:

a. Reading a suitable formula to realize justice dytime transitional period
with the aim of relieving embitterment of past a an essential demand
unavoidable and key to the future of the nation.
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Weighing the conventional mechanisms of nati@md international justice,
the wisest we can come up with is that realizirgjige via local legislation and
courts of law embodies a great morale value, whetble nation itself is
provided an opportunity to bear whiteness thereJustice must not only be
done, it must also be seen to be ddfeFurthermore, there are lessons to be
learnt and sufficiently dater any attempt to repseah crime in the future.

b. However, this way can only be made passable afenoving all
impediments making it a merely theoretical (if notally impossible) option.
This requires:

b.1: presence of sufficient governmental political will.

b.2: conducting comprehensive reforms at both legisgdadind judicial levels.
b.3: removal of people with authority, against whom @esicharges are raised ,
from office , so all are equal before the coursw®r is undoubtedly a barrier to
requirements of justice and equity.

C. Since torture is prohibited, pursuant to the urgakrDeclaration of
Human Rights and the International Convention awil & Political Rights
Sudan is party there to by signing and ratificatfon 18.3.1986). There is no
sound legal logic to support disengagement fromgabbn to prohibit this
abominable practice under pretext of not ratifyitigg Convention Against
Torture. Consequently, all alleged acts of tortwk the provisions of
conventions binding on the Sudan and globally edfable. Effecting
prevalence of international convention over loeidlation, so the national
legislation will comply with international obligatns, it is imperative not to
adhere to the wording of Article 38 of the Sudam@ral Procedures Act. This
Is, of course, if enough political will is availéd the executive as well as the
desire and ability on the part of other the exeeutand the judiciary.
Otherwise, doors will open to the second optiorresicoring to international
criminal courante and jurisdiction, whether befaaurts of low in counties
who legislation so permit or before the ICC.

d. Whereas the effecting of the first option requitbe conducting of
comprehensive legislative and judicial reform whteke relatively long time
(even if started today), in addition to the tim#aites to hear such huge volume
of cases — a matter which will not be reasonabkestovictims to bear up, albeit
of high significance and inevitable for the futuaed whereas the second option
does not command a priority, though feasible, tdués lacking the element of
morale value which can only be realized, with desicaliber, justice, the third
option of transitional justice appears to be thesmnappropriate, in this case, and
the most realistic and feasible under the surrovqdircumstances. Yet this
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option, in turn requires that the state must emlmarkkeen activation of the
processes of democratic transition. Furthermoresseh arrangements of
transitional justice are not possible without tdamocratic transition. It goes
without saying that both form the two primary elense required for
establishing the Comprehensive Pease hoped for.

e. However, there is a real problem facing any reguseep towards a
democratic transition or transformation, in deed inoword, especially in the
field of structural constitutional and legal refamequired for making justice,
of its international standards, the real safelgfiecsenable or country and nation
enjoy constitutional liberties and rights. This Iplem is in our view in a
nutshell: the lack of political will the part ofélhregime.

2. Recommendations:

It is imperative that the political and civil foc®f society should mobilize all
their energies, with the solidarity and supporalbthe democratic international
community, to push for creating sufficient polificaill within the governing
parties to embark immediately on a way out of thesent tense situation that
justice in Sudan suffers from, as follows:

a. to effect the option of Transitional Justice, togppd®y issuing a law on
establishing and forming a “Sudanese Truth , EqutyReconciliation
Commission” as an authority of wide political andcial representation,
administrative and financial independence, creybiand transparency. In
addition, an examination of other peoples’ experissadvisable, especially the
Moroccan and South African experiences, withouuigohg in unquestioning
adoption thereof.

b. To effect immediate, comprehensive legal and jatli@form in terms of:
b.1. Reviewing, repealing or amending all legislatiast complying with the
interim constitution or the international criminlalw, in wording or in spirit,
which do not incriminate nor penalize the most@esicrimes of international
concern, such as crimes against humanity war crimelsgenocide, or those
laws which grant unfair impunity to persons withttaarity or hinder, in any
form, the rule of law — headed by the National $#&¢U-orces Act (1999),
Criminal Act (1991), Criminal Procedures Act (19%hd Article 15. (d) of the
Constitutional Court Act (2005) and the like.

b.2. Affirming the independence and impartiality of gueliciary, starting with
reconsideration and addressing of the effects lopralcedures of firing and
replacement the judiciary was subjected to duriast years. This has resulted
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in the judiciary losing many qualified staffers where replaced by elements
whose only qualification is loyalty to the regimedaits political party. This is
to be carried out in absolute transparency, witthewparticipation of the public
opinion (especially the professional), all politigarties and forces and civil
society organizations (including the committee afmidssed judges); in
complete adherence with the UN basic Principlesimependence of the
Judiciary (1985).

b.3. Accelerating the process of ratification of alla@mtational conventions
pertaining to the International Human Rights Lawhe t International
Humanitarian Law and the International Criminal Lawopped by the
Convention Against Torture and Other Cruel, Inhuraaegrading Treatment
or Punishment and the Rome Statue.
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